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1. These submissions address the legal adequacy of the Habitats Regulations Assessment 

submitted by the Applicant in support of the application for development consent and 

are relevant to the preparation of the Examining Authority’s Report to Inform the 

Appropriate Assessment required for this project.  

Legal framework in summary 

2. Regulation 63(5) Conservation of Habitats and Species Regulations 2017 provides that 

following appropriate assessment, consent may only be granted if it has been 

ascertained that the project will not adversely affect the integrity of the European site(s) 

concerned. Avoidance of an adverse effect on integrity means preserving the site at 

favourable conservation status. The threshold for establishing that there is no adverse 

effect on integrity is “beyond reasonable scientific doubt”. The assessment must not 

have lacunae and must contain precise definitive findings and conclusions: see for 

instance C-164/17 Grace and another v An Bord Pleanála [2019] P.T.S.R. 266 at [29].  

 

3. The appropriate assessment must be based on up to date data and the best scientific 

knowledge in the field. If the assessment departs from the view of an expert, that 

departure must be reasoned. Whilst the views of the statutory nature conservation 

bodies can be given significant weight, the decision maker is not required to follow 

them.  

 
4. If mitigation measures are relied on to inform the assessment, then they must be secured 

by the DCO and their effect must be certain. Mitigation measures cannot be relied on 



to “screen out” from appropriate assessment: see C-323/17 People Over Wind [2018] 

PTSR 1668. 

 
5. In Grace, the proposal was for temporary and permanent alterations to an SPA habitat 

with management measures being imposed to ensure that the overall quantum of 

suitable habitat for the relevant bird species was maintained during the construction and 

operation of the wind farm which was at issue. At [48], the Court noted that some parts 

of the SPA would no longer be able to provide suitable habitat and found that in those 

circumstances measures to compensate for the negative effect of the project could not 

be taken into account in concluding that there would be no adverse effect on integrity: 

[50]-[52].  At [57], it was concluded that where the temporary or permanent effect of 

that project will be that some parts of the site will no longer be able to provide a suitable 

habitat for the species in question, the fact that the project includes measures to ensure 

that the part of the site that is in fact likely to provide a suitable habitat will not be 

reduced and indeed may be enhanced may not be taken into account for the purpose of 

the appropriate assessment and falls to be considered as a compensation measure under 

Article 6(4) of the Directive. 

 

6. In C-461/17 Holohan v An Bord Pleanála [2019] P.T.S.R. 1054, the CJEU considered 

a project for a new 1.5km single carriageway road which crossed an SPA and SCI. In 

considering measures intended to reduce the effects of construction on the affected 

sites, the Court concluded that the location of construction compounds and haul routes 

could only be left to the developer “only if that authority is certain that the development 

consent granted establishes conditions that are strict enough to guarantee that those 

parameters will not adversely affect the integrity of the site” (see [47]).  

Legal submissions 

7. There are three key problems which have been identified by Rushmoor BC’s expert 

ecologist and set out in the Written Representations.  

 

8. First, the applicant has “screened out” the effects of direct habitat loss. As Rushmoor 

BC has explained in its WRs (2.2.1), through the view of an ecologist, that is not a 

tenable view. The conservation objectives of the TBH SPA are to “Ensure that the 

integrity of the site is maintained or restored as appropriate, and ensure that the site 



contributes to achieving the aims of the Wild Birds Directive, by maintaining or 

restoring; The extent and distribution of the habitats of the qualifying features; The 

structure and function of the habitats of the qualifying features”. The applicant’s 

assessment has failed to identify the simple point that the extent and distribution of 

relevant habitats will be reduced during the course of construction, and for upwards of 

15 years afterwards during natural regeneration. There has been no attempt to quantify 

the number of relevant bird breeding sites which would be lost. There is no restriction 

on the duration of the project (i.e. how many years the activity will be in place).  

 
9. Importantly, there are no measures in the project which are included to address the 

impact on the SPA specifically (as otherwise they would have to be subject to 

appropriate assessment: see HRA 2.7.9). Thus there is no attempt to mitigate the 

impacts of direct habitat loss.  

 
10. Second, the conclusion that there would no adverse effect on integrity from the impact 

on the SANGs network is not accepted.  

 
11. Every SANG has been created to avoid recreational pressure on the SPA. If there was 

no risk of recreational pressure (e.g. because users would not go to the SPA, but instead 

go elsewhere) then the contribution under s 106 agreements for the creation and 

maintenance of SANGs could not have been justified. The SANG network is 

fundamental to the avoidance of recreational pressure in the TBH SPA; it is a 

longstanding and carefully developed avoidance measures. In the HRA, the applicant 

claims (at 5.8.14) to have exercised “professional judgment” as to the impacts of 

affecting SANGs. But that judgment has already been made by the competent 

authorities: without the SANGs in question the recreational activity will be displaced 

to the SPA. At 5.8.18, the applicant relies on the “likely short duration” of construction 

activities, but the duration is in the control of developer. The applicant has now 

explained that the duration of interference would be up to 2 years. The applicant relies 

on recreational pressure being absorbed elsewhere and not in the SPA: but that is a false 

assumption, which undermines the justification for the creation of the SANGs in 

question. Further, it relies (at 5.8.21) on an existing SANG as a receptor, but that SANG 

is itself fully “subscribed” and has no capacity for absorbing recreational pressure from 

elsewhere.  



 

12. The applicant’s case in the HRA falls well short of establishing no adverse effect on 

integrity “beyond reasonable scientific doubt”. For instance, at 5.8.23 the applicant 

refers to a “reasonable” assumption: well short of the certainty required. The applicant 

accepts that the adverse effects have not been quantified (5.8.26). The contention that 

the TBH SPA can accommodate extra recreational pressure (5.8.27) is flatly contrary 

to practice over the past decade of seeking to avoid any additional recreational pressure.  

 
13. Further, there has been no consideration of the combined effects of increased 

recreational pressure and direct habitat loss.  

 
14. Third, the applicant has “screened out” impacts on the aquatic environment from run 

off by assuming the application of measures to prevent such run off from construction 

sites. However, those measures have not been properly explained in the documents 

submitted to date. In People Over Wind, it was held that measures to prevent silt run 

off to protected sites could not be used to “screen out” and had to be considered through 

the appropriate assessment. Although the point is a general one, the particular concern 

of Rushmoor BC relates to Eelmore Marshes which forms a component part of the SPA.  

 
15. For those reasons, Rushmoor BC submits that the HRA does not give a legally 

compliant basis for carrying out the Appropriate Assessment. The applicant should be 

required to provide further information to justify its conclusions on these principal 

issues.  
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